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in the evaluation of the Contractor’s per-
formance during the relevant evaluation pe-
riod, and the Contracting Officer may treat 
such failure to comply as a basis for reducing 
or denying award fees for such period or for 
recovering all or part of award fees pre-
viously paid for such period; and 

(4) If the performance failures are signifi-
cant, severe, prolonged, or repeated, the con-
tracting officer shall refer the contractor to 
the appropriate suspension and debarment 
official. 

(d) Rule of construction. The duty of the 
Contractor to comply with the requirements 
of this clause shall not be reduced or dimin-
ished by the failure of a higher- or lower-tier 
Contractor to comply with the clause re-
quirements or by a failure of the contracting 
activity to provide required oversight. 

(e) Subcontracts. The Contractor shall in-
clude the substance of this clause, including 
this paragraph (e), in all subcontracts that 
will be performed outside the United States 
in areas of combat and other significant 
military operations designated by the Sec-
retary of Defense, contingency operations, 
humanitarian or peacekeeping operations, or 
other military operations or exercises des-
ignated by the Combatant Commander. 

(End of clause) 

[76 FR 52137, Aug. 19, 2011, as amended at 77 
FR 35885, June 15, 2012] 

252.225–7040 Contractor Personnel Au-
thorized to Accompany U.S. Armed 
Forces Deployed Outside the United 
States. 

As prescribed in 225.7402–5(a), use the 
following clause: 

CONTRACTOR PERSONNEL AUTHORIZED TO AC-
COMPANY U.S. ARMED FORCES DEPLOYED 
OUTSIDE THE UNITED STATES (JUN 2011) 

(a) Definitions. As used in this clause— 
Combatant Commander means the com-

mander of a unified or specified combatant 
command established in accordance with 10 
U.S.C. 161. 

Designated operational area means a geo-
graphic area designated by the combatant 
commander or subordinate joint force com-
mander for the conduct or support of speci-
fied military operations. 

Law of war means that part of inter-
national law that regulates the conduct of 
armed hostilities. The law of war encom-
passes all international law for the conduct 
of hostilities binding on the United States or 
its individual citizens, including treaties and 
international agreements to which the 
United States is a party, and applicable cus-
tomary international law. 

Subordinate joint force commander means a 
sub-unified commander or joint task force 
commander. 

(b) General. 
(1) This clause applies when Contractor 

personnel are authorized to accompany U.S. 
Armed Forces deployed outside the United 
States in— 

(i) Contingency operations; 
(ii) Humanitarian or peacekeeping oper-

ations; or 
(iii) Other military operations or military 

exercises, when designated by the Combatant 
Commander. 

(2) Contract performance in support of U.S. 
Armed Forces deployed outside the United 
States may require work in dangerous or 
austere conditions. Except as otherwise pro-
vided in the contract, the Contractor accepts 
the risks associated with required contract 
performance in such operations. 

(3) Contractor personnel are civilians ac-
companying the U.S. Armed Forces. 

(i) Except as provided in paragraph 
(b)(3)(ii) of this clause, Contractor personnel 
are only authorized to use deadly force in 
self-defense. 

(ii) Contractor personnel performing secu-
rity functions are also authorized to use 
deadly force when such force reasonably ap-
pears necessary to execute their security 
mission to protect assets/persons, consistent 
with the terms and conditions contained in 
their contract or with their job description 
and terms of employment. 

(iii) Unless immune from host nation juris-
diction by virtue of an international agree-
ment or international law, inappropriate use 
of force by contractor personnel authorized 
to accompany the U.S. Armed Forces can 
subject such personnel to United States or 
host nation prosecution and civil liability 
(see paragraphs (d) and (j)(3) of this clause). 

(4) Service performed by Contractor per-
sonnel subject to this clause is not active 
duty or service under 38 U.S.C. 106 note. 

(c) Support. (1)(i) The Combatant Com-
mander will develop a security plan for pro-
tection of Contractor personnel in locations 
where there is not sufficient or legitimate 
civil authority, when the Combatant Com-
mander decides it is in the interests of the 
Government to provide security because— 

(A) The Contractor cannot obtain effective 
security services; 

(B) Effective security services are unavail-
able at a reasonable cost; or 

(C) Threat conditions necessitate security 
through military means. 

(ii) The Contracting Officer shall include 
in the contract the level of protection to be 
provided to Contractor personnel. 

(iii) In appropriate cases, the Combatant 
Commander may provide security through 
military means, commensurate with the 
level of security provided DoD civilians. 
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(2)(i) Generally, all Contractor personnel 
authorized to accompany the U.S. Armed 
Forces in the designated operational area are 
authorized to receive resuscitative care, sta-
bilization, hospitalization at level III mili-
tary treatment facilities, and assistance 
with patient movement in emergencies 
where loss of life, limb, or eyesight could 
occur. Hospitalization will be limited to sta-
bilization and short-term medical treatment 
with an emphasis on return to duty or place-
ment in the patient movement system. 

(ii) When the Government provides medical 
treatment or transportation of Contractor 
personnel to a selected civilian facility, the 
Contractor shall ensure that the Govern-
ment is reimbursed for any costs associated 
with such treatment or transportation. 

(iii) Medical or dental care beyond this 
standard is not authorized unless specified 
elsewhere in this contract. 

(3) Unless specified elsewhere in this con-
tract, the Contractor is responsible for all 
other support required for its personnel en-
gaged in the designated operational area 
under this contract. 

(4) Contractor personnel must have a Syn-
chronized Predeployment and Operational 
Tracker (SPOT)-generated letter of author-
ization signed by the Contracting Officer in 
order to process through a deployment cen-
ter or to travel to, from, or within the des-
ignated operational area. The letter of au-
thorization also will identify any additional 
authorizations, privileges, or Government 
support that Contractor personnel are enti-
tled to under this contract. 

(d) Compliance with laws and regulations. (1) 
The Contractor shall comply with, and shall 
ensure that its personnel authorized to ac-
company U.S. Armed Forces deployed out-
side the United States as specified in para-
graph (b)(1) of this clause are familiar with 
and comply with, all applicable— 

(i) United States, host country, and third 
country national laws; 

(ii) Provisions of the law of war, as well as 
any other applicable treaties and inter-
national agreements; 

(iii) United States regulations, directives, 
instructions, policies, and procedures; and 

(iv) Orders, directives, and instructions 
issued by the Combatant Commander, in-
cluding those relating to force protection, 
security, health, safety, or relations and 
interaction with local nationals. 

(2) The Contractor shall institute and im-
plement an effective program to prevent vio-
lations of the law of war by its employees 
and subcontractors, including law of war 
training in accordance with paragraph 
(e)(1)(vii) of this clause. 

(3) The Contractor shall ensure that con-
tractor employees accompanying U.S. Armed 
Forces are aware— 

(i) Of the DoD definition of ‘‘sexual as-
sault’’ in DoDD 6495.01, Sexual Assault Pre-
vention and Response Program; 

(ii) That many of the offenses addressed by 
the definition are covered under the Uniform 
Code of Military Justice (see paragraph 
(e)(2)(iv) of this clause); and 

(iii) That the offenses not covered by the 
Uniform Code of Military Justice may never-
theless have consequences to the contractor 
employees (see paragraph (h)(1) of this 
clause). 

(e) Pre-deployment requirements. (1) The 
Contractor shall ensure that the following 
requirements are met prior to deploying per-
sonnel authorized to accompany U.S. Armed 
Forces. Specific requirements for each cat-
egory may be specified in the statement of 
work or elsewhere in the contract. 

(i) All required security and background 
checks are complete and acceptable. 

(ii) All deploying personnel meet the min-
imum medical screening requirements and 
have received all required immunizations as 
specified in the contract. The Government 
will provide, at no cost to the Contractor, 
any theater-specific immunizations and/or 
medications not available to the general 
public. 

(iii) Deploying personnel have all nec-
essary passports, visas, and other documents 
required to enter and exit a designated oper-
ational area and have a Geneva Conventions 
identification card, or other appropriate DoD 
identity credential, from the deployment 
center. Any Common Access Card issued to 
deploying personnel shall contain the access 
permissions allowed by the letter of author-
ization issued in accordance with paragraph 
(c)(4) of this clause. 

(iv) Special area, country, and theater 
clearance is obtained for personnel. Clear-
ance requirements are in DoD Directive 
4500.54, Official Temporary Duty Abroad, and 
DoD 4500.54–G, DoD Foreign Clearance Guide. 
Contractor personnel are considered non- 
DoD personnel traveling under DoD sponsor-
ship. 

(v) All personnel have received personal se-
curity training. At a minimum, the training 
shall— 

(A) Cover safety and security issues facing 
employees overseas; 

(B) Identify safety and security contin-
gency planning activities; and 

(C) Identify ways to utilize safety and se-
curity personnel and other resources appro-
priately. 

(vi) All personnel have received isolated 
personnel training, if specified in the con-
tract, in accordance with DoD Instruction 
1300.23, Isolated Personnel Training for DoD 
Civilian and Contractors. 

(vii) Personnel have received law of war 
training as follows: 

(A) Basic training is required for all Con-
tractor personnel authorized to accompany 
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U.S. Armed Forces deployed outside the 
United States. The basic training will be pro-
vided through— 

(1) A military-run training center; or 
(2) A Web-based source, if specified in the 

contract or approved by the Contracting Of-
ficer. 

(B) Advanced training, commensurate with 
their duties and responsibilities, may be re-
quired for some Contractor personnel as 
specified in the contract. 

(2) The Contractor shall notify all per-
sonnel who are not a host country national, 
or who are not ordinarily resident in the 
host country, that— 

(i) Such employees, and dependents resid-
ing with such employees, who engage in con-
duct outside the United States that would 
constitute an offense punishable by impris-
onment for more than one year if the con-
duct had been engaged in within the special 
maritime and territorial jurisdiction of the 
United States, may potentially be subject to 
the criminal jurisdiction of the United 
States in accordance with the Military 
Extraterritorial Jurisdiction Act of 2000 (18 
U.S.C. 3621, et seq.); 

(ii) Pursuant to the War Crimes Act (18 
U.S.C. 2441), Federal criminal jurisdiction 
also extends to conduct that is determined 
to constitute a war crime when committed 
by a civilian national of the United States; 

(iii) Other laws may provide for prosecu-
tion of U.S. nationals who commit offenses 
on the premises of U.S. diplomatic, consular, 
military or other U.S. Government missions 
outside the United States (18 U.S.C. 7(9)); and 

(iv) In time of declared war or a contin-
gency operation, Contractor personnel au-
thorized to accompany U.S. Armed Forces in 
the field are subject to the jurisdiction of the 
Uniform Code of Military Justice under 10 
U.S.C. 802(a)(10). 

(f) Processing and departure points. Deployed 
Contractor personnel shall— 

(1) Process through the deployment center 
designated in the contract, or as otherwise 
directed by the Contracting Officer, prior to 
deploying. The deployment center will con-
duct deployment processing to ensure visi-
bility and accountability of Contractor per-
sonnel and to ensure that all deployment re-
quirements are met, including the require-
ments specified in paragraph (e)(1) of this 
clause; 

(2) Use the point of departure and transpor-
tation mode directed by the Contracting Of-
ficer; and 

(3) Process through a Joint Reception Cen-
ter (JRC) upon arrival at the deployed loca-
tion. The JRC will validate personnel ac-
countability, ensure that specific designated 
operational area entrance requirements are 
met, and brief Contractor personnel on the-
ater-specific policies and procedures. 

(g) Personnel data. (1) The Contractor shall 
enter before deployment and maintain data 

for all Contractor personnel that are author-
ized to accompany U.S. Armed Forces de-
ployed outside the United States as specified 
in paragraph (b)(1) of this clause. The Con-
tractor shall use the Synchronized 
Predeployment and Operational Tracker 
(SPOT) web-based system, at http:// 
www.dod.mil/bta/products/spot.html, to enter 
and maintain the data. 

(2) The Contractor shall ensure that all 
employees in the database have a current DD 
Form 93, Record of Emergency Data Card, on 
file with both the Contractor and the des-
ignated Government official. The Con-
tracting Officer will inform the Contractor 
of the Government official designated to re-
ceive this data card. 

(h) Contractor personnel. (1) The Con-
tracting Officer may direct the Contractor, 
at its own expense, to remove and replace 
any Contractor personnel who jeopardize or 
interfere with mission accomplishment or 
who fail to comply with or violate applicable 
requirements of this contract. Such action 
may be taken at the Government’s discre-
tion without prejudice to its rights under 
any other provision of this contract, includ-
ing the Termination for Default clause. 

(2) The Contractor shall have a plan on file 
showing how the Contractor would replace 
employees who are unavailable for deploy-
ment or who need to be replaced during de-
ployment. The Contractor shall keep this 
plan current and shall provide a copy to the 
Contracting Officer upon request. The plan 
shall— 

(i) Identify all personnel who are subject to 
military mobilization; 

(ii) Detail how the position would be filled 
if the individual were mobilized; and 

(iii) Identify all personnel who occupy a 
position that the Contracting Officer has 
designated as mission essential. 

(3) Contractor personnel shall report to the 
Combatant Commander or a designee, or 
through other channels such as the military 
police, a judge advocate, or an inspector gen-
eral, any suspected or alleged conduct for 
which there is credible information that 
such conduct— 

(i) Constitutes violation of the law of war; 
or 

(ii) Occurred during any other military op-
erations and would constitute a violation of 
the law of war if it occurred during an armed 
conflict. 

(i) Military clothing and protective equip-
ment. (1) Contractor personnel are prohibited 
from wearing military clothing unless spe-
cifically authorized in writing by the Com-
batant Commander. If authorized to wear 
military clothing, Contractor personnel 
must— 

(i) Wear distinctive patches, arm bands, 
nametags, or headgear, in order to be distin-
guishable from military personnel, con-
sistent with force protection measures; and 
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(ii) Carry the written authorization with 
them at all times. 

(2) Contractor personnel may wear mili-
tary-unique organizational clothing and in-
dividual equipment (OCIE) required for safe-
ty and security, such as ballistic, nuclear, bi-
ological, or chemical protective equipment. 

(3) The deployment center, or the Combat-
ant Commander, shall issue OCIE and shall 
provide training, if necessary, to ensure the 
safety and security of Contractor personnel. 

(4) The Contractor shall ensure that all 
issued OCIE is returned to the point of issue, 
unless otherwise directed by the Contracting 
Officer. 

(j) Weapons. (1) If the Contractor requests 
that its personnel performing in the des-
ignated operational area be authorized to 
carry weapons, the request shall be made 
through the Contracting Officer to the Com-
batant Commander, in accordance with DoD 
Instruction 3020.41, paragraph 6.3.4.1 or, if the 
contract is for security services, paragraph 
6.3.5.3. The Combatant Commander will de-
termine whether to authorize in-theater 
Contractor personnel to carry weapons and 
what weapons and ammunition will be al-
lowed. 

(2) If the Contracting Officer, subject to 
the approval of the Combatant Commander, 
authorizes the carrying of weapons— 

(i) The Contracting Officer may authorize 
the Contractor to issue Contractor-owned 
weapons and ammunition to specified em-
ployees; or 

(ii) The [Contracting Officer to specify the 
appropriate individual, e.g., Contracting Offi-
cer’s Representative, Regional Security Officer] 
may issue Government-furnished weapons 
and ammunition to the Contractor for 
issuance to specified Contractor employees. 

(3) The Contractor shall ensure that its 
personnel who are authorized to carry weap-
ons— 

(i) Are adequately trained to carry and use 
them— 

(A) Safely; 
(B) With full understanding of, and adher-

ence to, the rules of the use of force issued 
by the Combatant Commander; and 

(C) In compliance with applicable agency 
policies, agreements, rules, regulations, and 
other applicable law; 

(ii) Are not barred from possession of a 
firearm by 18 U.S.C. 922; and 

(iii) Adhere to all guidance and orders 
issued by the Combatant Commander regard-
ing possession, use, safety, and account-
ability of weapons and ammunition. 

(4) Whether or not weapons are Govern-
ment-furnished, all liability for the use of 
any weapon by Contractor personnel rests 
solely with the Contractor and the Con-
tractor employee using such weapon. 

(5) Upon redeployment or revocation by 
the Combatant Commander of the Contrac-
tor’s authorization to issue firearms, the 

Contractor shall ensure that all Govern-
ment-issued weapons and unexpended ammu-
nition are returned as directed by the Con-
tracting Officer. 

(k) Vehicle or equipment licenses. Contractor 
personnel shall possess the required licenses 
to operate all vehicles or equipment nec-
essary to perform the contract in the des-
ignated operational area. 

(l) Purchase of scarce goods and services. If 
the Combatant Commander has established 
an organization for the designated oper-
ational area whose function is to determine 
that certain items are scarce goods or serv-
ices, the Contractor shall coordinate with 
that organization local purchases of goods 
and services designated as scarce, in accord-
ance with instructions provided by the Con-
tracting Officer. 

(m) Evacuation. (1) If the Combatant Com-
mander orders a mandatory evacuation of 
some or all personnel, the Government will 
provide assistance, to the extent available, 
to United States and third country national 
Contractor personnel. 

(2) In the event of a non-mandatory evacu-
ation order, unless authorized in writing by 
the Contracting Officer, the Contractor shall 
maintain personnel on location sufficient to 
meet obligations under this contract. 

(n) Next of kin notification and personnel re-
covery. (1) The Contractor shall be respon-
sible for notification of the employee-des-
ignated next of kin in the event an employee 
dies, requires evacuation due to an injury, or 
is isolated, missing, detained, captured, or 
abducted. 

(2) In the case of isolated, missing, de-
tained, captured, or abducted Contractor 
personnel, the Government will assist in per-
sonnel recovery actions in accordance with 
DoD Directive 3002.01E, Personnel Recovery 
in the Department of Defense. 

(o) Mortuary affairs. Mortuary affairs for 
Contractor personnel who die while accom-
panying the U.S. Armed Forces will be han-
dled in accordance with DoD Directive 
1300.22, Mortuary Affairs Policy. 

(p) Changes. In addition to the changes oth-
erwise authorized by the Changes clause of 
this contract, the Contracting Officer may, 
at any time, by written order identified as a 
change order, make changes in the place of 
performance or Government-furnished facili-
ties, equipment, material, services, or site. 
Any change order issued in accordance with 
this paragraph (p) shall be subject to the pro-
visions of the Changes clause of this con-
tract. 

(q) Subcontracts. The Contractor shall in-
corporate the substance of this clause, in-
cluding this paragraph (q), in all sub-
contracts when subcontractor personnel are 
authorized to accompany U.S. Armed Forces 
deployed outside the United States in— 

(1) Contingency operations; 

VerDate Mar<15>2010 08:30 Dec 11, 2012 Jkt 226212 PO 00000 Frm 00456 Fmt 8010 Sfmt 8010 Y:\SGML\226212.XXX 226212em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 



447 

Defense Acquisition Regulations System, DoD 252.225–7044 

(2) Humanitarian or peacekeeping oper-
ations; or 

(3) Other military operations or military 
exercises, when designated by the Combatant 
Commander. 

(End of clause) 

[73 FR 16775, Mar. 31, 2008, as amended at 74 
FR 34265, July 15, 2009; 76 FR 36884, June 23, 
2011; 76 FR 38052, June 29, 2011] 

252.225–7041 Correspondence in 
English. 

As prescribed in 225.1103(2), use the 
following clause: 

CORRESPONDENCE IN ENGLISH (JUN 1997) 

The Contractor shall ensure that all con-
tract correspondence that is addressed to the 
United States Government is submitted in 
English or with an English translation. 

(End of clause) 

[62 FR 34132, June 24, 1997, as amended at 65 
FR 19858, Apr. 13, 2000; 68 FR 15641, Mar. 31, 
2003; 71 FR 39006, July 11, 2006] 

252.225–7042 Authorization to per-
form. 

As prescribed in 225.1103(3), use the 
following provision: 

AUTHORIZATION TO PERFORM (APR 2003) 

The offeror represents that it has been 
duly authorized to operate and to do busi-
ness in the country or countries in which the 
contract is to be performed. 

(End of provision) 

[68 FR 15641, Mar. 31, 2003, as amended at 71 
FR 39006, July 11, 2006] 

252.225–7043 Antiterrorism/force pro-
tection policy for defense contrac-
tors outside the United States. 

As prescribed in 225.7403–2, use the 
following clause: 

ANTITERRORISM/FORCE PROTECTION POLICY 
FOR DEFENSE CONTRACTORS OUTSIDE THE 
UNITED STATES (MAR 2006) 

Definition. United States, as used in this 
clause, means, the 50 States, the District of 
Columbia, and outlying areas. 

(b) Except as provided in paragraph (c) of 
this clause, the Contractor and its sub-
contractors, if performing or traveling out-
side the United States under this contract, 
shall— 

(1) Affiliate with the Overseas Security Ad-
visory Council, if the Contractor or subcon-
tractor is a U.S. entity; 

(2) Ensure that Contractor and subcon-
tractor personnel who are U.S. nationals and 
are in-country on a non-transitory basis, 
register with the U.S. Embassy, and that 
Contractor and subcontractor personnel who 
are third country nationals comply with any 
security related requirements of the Em-
bassy of their nationality; 

(3) Provide, to Contractor and subcon-
tractor personnel, antiterrorism/force pro-
tection awareness information commensu-
rate with that which the Department of De-
fense (DoD) provides to its military and ci-
vilian personnel and their families, to the 
extent such information can be made avail-
able prior to travel outside the United 
States; and 

(4) Obtain and comply with the most cur-
rent antiterrorism/force protection guidance 
for Contractor and subcontractor personnel. 

(c) The requirements of this clause do not 
apply to any subcontractor that is— 

(1) A foreign government; 
(2) A representative of a foreign govern-

ment; or 
(3) A foreign corporation wholly owned by 

a foreign government. 
(d) Information and guidance pertaining to 

DoD antiterrorism/force protection can be 
obtained from [Contracting Officer to insert 
applicable information cited in PGI 225.7403–1]. 

(End of clause) 

[63 FR 31937, June 11, 1998, as amended at 70 
FR 23803, May 5, 2005; 70 FR 35548, June 21, 
2005; 71 FR 14100, Mar. 21, 2006] 

252.225–7044 Balance of Payments 
Program—Construction Material. 

As prescribed in 225.7503(a)(1), use the 
following clause: 

BALANCE OF PAYMENTS PROGRAM— 
CONSTRUCTION MATERIAL (JUN 2012) 

(a) Definitions. As used in this clause— 
Commercially available off-the-shelf (COTS) 

item— 
(1) Means any item of supply (including 

construction material) that is— 
(i) A commercial item (as defined in para-

graph (1) of the definition of ‘‘commercial 
item’’ in section 2.101 of the Federal Acquisi-
tion Regulation); 

(ii) Sold in substantial quantities in the 
commercial marketplace; and 

(iii) Offered to the Government, under a 
contract or subcontract at any tier, without 
modification, in the same form in which it is 
sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined 
in 46 U.S.C. 40102(4), such as agricultural 
products and petroleum products. 
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